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STATE OF MONTASL
HEFORE THE I0AED OF PERAGHNIL ARPERLS

IH - THE HATTER OF UHFAIN LABOR PRACTICE HO. 3%-81:

HUTTE TEACHENS® WUMIOH,

LOCAL XG, 332, AFT, (AFL=0CI0), {

cComglainnni g
= ::: FINAL OREOER
BOTTE SCHOOL DISTRICY nNo. L, :::
'

DeEandam .

L ) i el e el B e TR

The Findings of Fack, Conélusions of Law and Hecoompnded
Order wero imsuad by earing BExaminer Jack 00 Calhobn on Mayv 11,
A9H2 .

Exeptions to bhe Pindings of Past, Cooocluslon of Law
and Hecammended Order wora Flled by J. GBrian Tierney,  Attarnaey
For Complainant, on May 31, 19482,

Alter reviawlng the record amd conusldering e brlefs and
oeal argunentd, the bBoarcd orders as follows:

L, [IT I8 OROERED, that the Exceplbilons of Complainont Lo
Findings of Fact, Conplusions of Law and Redcemended Drder arus
hoveby denied.

24 1T 16 DRDERED, that thia Board therefoce afopts: bhe
Pindings of Fact, Conclusiocns of Law and Racommendsed Order of
Hebring Examiner Jack H. Calboun a8 the Fipal 0Order of chis
Eaard,

BATED ﬂllﬂ%_ tay of July, 1anz,

FOARD OF PERSCHHEL APFEALY
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ETATE OF MOUNTANA
ERFORE TIE BOARD OF PERSONHEL WFPEARLS
IN THE MATTER OF UNFAIK LABOR FRACTICE HO. Ju=E1:

BUITE. TEACHERS' UNION, LOCAL Ho.
333, AFT (AFL-CTO)

Complainant,
Vi, FIHNOIHGS G IWncr,

CONCLUSIONS OF AW,

BUTTE SCI008 DISTRICT No. 1 ARL . BECOHMEMDED ORDEH

Defandant .
oA ke R R kW kR R W oA N E W

Un Dobobmr 20, 1581 Copplainent filed this unfair labor
Praviice charge againnt the School District alleoing iL had
violated 39-31-201 and 401 MCA whon 1t required that teachers
gocompany thelir students outeide for recess. The District
denies any wiolation and wo set the mateer for héaring under
autlisrity of 39-31-406 HCA. A formal hearing was conducted
in Butte on Janwary 1%; 1982, Mr. 7. Brian Tierney rapresontad
the Camplalnant, Mr. Donald ©. Hobinson caprepenlied the
Defendant.  The case wak subnitted when the last brief wan
Filed on Mareh LD, 1982 as ordered,

fgs0E

The primucy guestion raleed hers is whether the Schoal
Dlstrict violated any of the rights of the Conplainant
tenchers protected by 39-31-401 HCA. The specific insue iG
Wiatlher the- action of the Assistant Superintesndent of schools,
in raqulring that elementary teachers accompany their =budents
at recens, amounted to a retallation egsinst then bocauss
they had earlier filed a contract grievance and won an
arbitration awerd.

FIROTHGES OF FACT
Baged on the evidence on the record including the aworn

Eeplinony of witneeses | find as follows:
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1. The Complainant, Hutte Peachers Unlen, is recognized
¥ Lhe Defendant, Hubte School District Mo. 1, 48 the exclusive
repregentative of Leachers pRployed by the Discrict. The
parciss have a oolioctive bargaining agresnent whicl covers
the Lermc of wages, hours and other conditions of employment
ot the teachers and provides o procedure far procesying
Qricvalces,

2. The contract hae provided for a certein smount oF
Preparation time for intermedlate grade (4th, Sth, and Sthh
teachers pince 1973. The number of minstes has been incressod
Lhrough negotistions over the years, however, from 1973
unldl 1578, 120 mimutes per week wers provided.

1. Thae Schocl District bad a policy For a numher of
years whlclh permitted the intermediate grade teachera to
rotate Lhelr recess duty. Undar that policy a toacher could
Le expacted to be asaigned to be outelde in supervigion of
i studenta about one day (for a total of about 90 minutes)
each week. Tha time a bteacher actually spent at recess wild
the otudents was not counted as preparatien time; hawever,
the Lime not spent supervising students at recees Way counted
as préegacation tins,

. Over & nueber of years the pubject of eguality of
preparation tlme for intemmediate teachers concinued to bBe a
subject of distussion and debate botween teachers and admini-
stration officials. Tn Janidary of 1978 the Union filed a
grievance with the Superintendent owver preparation time, It
Wag later resolved through negotiations,

3: boring a pre-negotiation session oy the 1973-1ug:
coftract the Superintendenl teld menbers of the Unlon pnegotist-
tng committes that 1f they pursued the recess time-—prepacstion
tima isaue the administration's stand would be that teachérs

would be put cutside during all their students' recess
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6,  The 1979-02 pollective bargaining agroement provided
tor 180 minutes per week of preparation time during 1079-00
and I25 minutes per weel thereafter.

T HBecausp 0f Cthe negotiated increass in preparakian
time the District, beglnning during the £all af 1979, began
Le count the tlme not spont BUpervisning atudenks at recrss
a8 preparation time. The teachers used the time when they
wera nob requited to Le on the playgrotnd with the students
Lo warious ways. Some used it ag a tine Lo relax and take a
break, others ueed 1t bo perform student instriction relnted
funCtions, At tines they were assigoed cpeciflc duties sl
a0 Ghalvitg books,

i, On December 3, 197% accigabpnt Superinkandemt
Desnehy 1esued a memorandum to all principale in the District
on the subject of the recess progran. Ho pointed oub recent
accidents pnd lawsults and suggested that injuries to studentc
wat- guificlent cause to change the policy, e referred bo
the exdpple of one of the principals, who had sach Leacher
Cake hio class cutefide =ach morning and aftermoon as the
Eaasluer saw fit, and suggested soch spprosch wvas best to
prevant accidentn,

c On: Decenber 18, 1970 My, Dennehy issuod ancther
nanordindun to principales concerning playground rules. The
rules were directed toward safety on the playgeound and
sddresaed  gupervision and student conduct.

100 CAltheudgh Lhe hssistant Superintendenc belioved it
to Do in Lhe besrt interest of the stugente' safety snd tha
omployer's desire to avoid lawsuits, he dld pol change the
recess rotation pollicy bechisse, given the fixed six-hour
Ledcher day, he believed the prepatalion time obligation liad

Lo be met through utllization of non=dity recees tine.
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11, On March 24, 19ED certaln internediskte grade
teachers filed & grievance under the terns of the collactive
pargalning agresment. The iscue raised by Lhe grievance was
whether Lhe non-duty time spent during recess under the
District®s rotation system could be counted as proparatlon
time. The issun wae eventuyally placed Lefore an arbltrator
wha riuled on April &, 1980 that the Distriect could not count
Lthe time a6 preparation time. On July 14, 196L & EOnE Ry
iWard of ES00.00 esch was given te the aggrieved teschers
Lor preparation tise they had lost., On appeal the District
Court upheld the arbitrator's decision.

1Z. OmoJduly 30, 1981 Mr. Demnehy issted a menorapdum
clianging the recess rotation policy. #He directed thatl sach
teachesr sccompany lils class to the playground and superviee
Lhe students during recess, e further directed that teachers
hot Sover classes for mach athar, During diseussionsg wlith
Principals subsaguent to issuing the nenorandum Hr. Dannshy
made it ¢lesr that the policy was flexible and thalb teacherst
personal nasde could be accommadaled.

13. The pow policy resulted in incressed cafety during
recesf hachuse thers were more teschers to watel the students.
It nlen made acheduling aasler.

La. Tha teackers do not Qippute the right of the
Macelet to assign thes duties during their work day, Even
during the recess rotation perlod they, on cocasion, wWere
given asslgiments bto accopplish during their non-duoty recess
Lime

15. If the rotation system had not bean changed afisr
the arbitrator igsued Lle avard, the non-duty time pravioudly
countad a8 preparation time wonld dave becomes non-working or
free tima, neliber of which is provided for in Lhe collective

Largaining agreement or Ly paslk practice.
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16  The July 30, 1901 memoranduym wae pol directad
goley at the teachers who filed the grieviance, bub rather at
all Che elemontary grade teachers,

17, The teachars beliewed the e palicy wasd in recali-
dtion of thelr grievance, One of then cxpressed Lhakb belied
Eo the Assistant Superintendent on Septenber 9, 15681, Me.
Dennehy, in response to Lhe allegation, issued a menorandim
explaiping that his ootive wes nob retaliatory but primarily
ole of safoty and, cecondarily, ohe of sconopica, e stated
thal at one tips the practice had been for teachers to teke
their students to recess each day.

8. Two lawsuits were filed in recent yeare againsct
the District because of accideats on playgrounds, each
alleged neglisence on: the part of the Diptrict for railore
Eo provide supopvieion of the studesits,

AlL proposed Findingy of fact which are inconsictent
with the above findings are hereby rejected op tie groends
Eliey are not sipported by the esvidence on the racord ae a
Wiole,

AHALYSLE

The pertinent parts of Title 39, Chapter 31, HCA with
Which we are concernsd here are gections 349-31-201 and
A9-31-40141), thoy provide as follows:

39=31-241 PFublic amployess shall have and shall Le

protected in the exercise of the right. . . to engage in

other copcerted activities for the purposge of collective
bargaining or othetr mutueal aid or protection free from
interfarance, restraint, or coercion.

315-31-401 It i an unfair labor practice for .a public

CHNpinYer Lo

(1] interfere with, restrafin, or coerce eaployees Ln
the exercise of the rights goaranteed Ln 39-31-201;

The pane prohibition againet employer interfarence with
profected saployes activitiss |6 Ffound in sections 5 and

Bla)il) of the Natisnal Labor Relations Act, Because of the

- by




simifar language of the WLRA and tle Montana Ogllective

i Pargaining for Public Employees Act, the Board of Feregonnel
q Appeals looks to Natlonsl Labor Relatlone Board and foderal
p coirt precedent for guidance in this gnd other atean of
& labar law. The Montana Suprems Court has held Lhat privatoe
8 secter procedents are relavant bn interprecing the state Act
T when lts language and that of the Cedersl fct are simllac,
5 State Bepartment of Highways v. Fublic Employees Craft Council,
0 LES Nont. 348, 529 P.24 785 (1974}, B7 LRRM:2101; AESCME [Local
" 4390 v City of Billings, 171 Mont, 20, &5% P34 57, 93 LaaM
it 27eA (1976},
1 There is no guestion Lhat the ecmployess whe filed tha
15 contract grievance, which ultinately resulted in tle arbitra-
14 tor'd awerd, ware engaged in protecied activitics. The HLERB
il has generally held that Lhe discharge or disciplining of
s anployees For filing or processling grievancer is a wlelation
e~ of section B{a)(l}), Lenel Steel Dovp., 212 HLRG 32, 87 LREM
18 1508 [1974): ESouthwastern Bell Telephons, 212 NLEE 10, &7
10 . LEEM 1444 {1974). In the instank case oo auch disciplinacy
i BElion was taken by the School Diatrlet, ‘the question ia
o3 wWhether the Rletricl took any actlen, as a result of tha
e teachers® £iling the grievaice, that hnd an adverse effsct
a3 upan thelr rights protectad by 39-31-4401{1) HCA. Thare was
3. no allegation pade aod no evidance offered to supporct o
A Finding of a wialation of 39-21-40L{3) MCA, [n faclk, ke
R evidance on the record showa Chere was po dicorimination EHL
T the erplayey.
iy In Lome w. HLAOH, 415 F.2d4 1308 (n.¢. oip, 1969y, 72
wif LERM 2441, the cirewit court made ac analysis ‘of the 0.5,
30 suEprens Court's approach to section O(alil] asnd B{a)(3)
T cagmfR. After reviewing both HLRB v, Grest Dane Trailers,
e ABR H.5. 26, 65 LRRM 2465 [1967} and HLER w. Flestwood

Yy




in
1t
1z
B

I4

Lil

17

18
an
21

2
LF
4

I
L

=27

w
il
i

112

Trailey Co., 308 0.5. 375, 66 LREM 2737 [1967], the opinion
glated, "In both Great Dang and Fleetwsod, opoo the inion
has alown cona adverse effect npon the rights of the smploy-
ees, whe émployer muRt bear the burden aof wgtablinhing tho
legitimate and substantial busimeee justifications for his
conduct." “rhere. da. nothing on the record in thic cage to
suppert a conclusion that the enplover took any action whileh
adversely affected the righte of the teachers under 38=31=301
MCA.  Ho disciplinary or other neasures werd ieposed against
tho teschers wha iled the grievance. The coverage of
enployee protected rights under Section 201 cannot reasonabily
be broadened Lo include the right to duty free tine, Ho
Lhreats of reprisal, implied or expressed, wore pade because
they puraued the contract grievance procedure. The teachsrs
who [lled tke grievance were treated no diffecently than
those who did mot oo file, There were no ackions agsinok
Ehelr protectad rights sven if one concluded that the School
Diatrict specifically redponded to the filing of the grisvancs
by changing the recess policy. The District had ample
reagon to dedire the changa; the arbitrator's award gave
tige to'the opportunlty to effectuate Lhat change.

Piurther, 3¢ the conclusion were drawn, lo spite of che
facts an the record, that there was an advearsg sffect o5 Bl
Leachers! righte, the employer sustalped its burden and
eetablished a legitimate and subsotantial buginess justifi-
catlon for its action, The District's long standing concern
wWith greaterc safety during recess, coupled with Lhé teschers!
availability secve to enférce guch determination.

There ia nothing in the record to indicate that the
Platriot's conduet wae "inherently deatructive® of Important
enployes righta under the Geeal Dane principle, or that the

Bistrict had antlunlon modwesn,

==
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The B fenda
violate IA=31=40

Thia unfair

Exceptions
and racommended
pervice, [ po
Wil become this
Lo the Bodrd of

Montina 595240,

CONCLUSICH OF LAl

ok, Rutte School Diotrict Me.1, did nok
I MCA,

HECOMMENDER GRLER

labar practice chacge is hereby dismicsed.
ROTICE

b tlhese fndingr of fact, conclusion o lau

apder may be filed within twenty davs of

exceptiong ate filed, the recommended ordor

Fingl order of this Board. Addross exceptions:

Peraonnel Appeals, Capltol Station, Helena,

bated this ,?‘_3;{;_ day of May, 15BZ.

The und=rci

EOARD OF TERSOHNEL RPPERLE

Tk T 7 CATEHOUR

A/ Hearing Examlies

4

CEATIFICATE OF MAILING

gried does certicy that a Lrue and correct

capy of this decument was malled ta the following o the

2

1270 day of May, 1982:

J. Hripn Tierney
At toprmney a2t Law
12332 Horrison Aw
Butte, Mintana

PADE LAY

Dopnald ©: Robinsan
Attarnay at Lau
eIl 0092, HOTH, ENBISCHOH &
L9734 ARSTHSOH . P.C.
1341 Uarrlodn Avenue
Butte, Mantana 59701
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